IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LUZ MARI A ROBERTS : CIVIL ACTI ON
V.

GHS- OSTEOPATHI C | NC. - :
PARKVI EW HOSPI TAL : NO. 96-5197

MEMORANDUM

WALDMAN, J. June 19, 1997
. BACKGROUND

Plaintiff asserts clainms under Title VII, the
Pennsyl vani a Hunan Rel ations Act ("PHRA") and 42 U S. C. § 1981
al l egi ng that, because of her "Mexican nationality,"” she was
term nated from her enploynment followi ng an investigation of a
patient's suicide while other non-Mexican-American enpl oyees who
were al so cul pabl e were suspended for three days wi thout pay.
Presently before the court is defendant's notion for sumrary
j udgnent .

1. LEGAL STANDARD

In considering a notion for sunmmary judgnent, the court
nmust determ ne whet her the pleadi ngs, depositions, answers to
interrogatories and adm ssions on file, together with the
affidavits, show there is no genuine issue as to any materi al
fact, and whether the noving party is entitled to judgnent as a

matter of law Fed. R Cv. P. 56 (c). Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold-Pontiac-GVC, Inc.

V. General Motors Corporation, 786 F.2d 564, 568 (3d Cir. 1986).




Only facts that nmay affect the outconme of a case under applicable
aw are "material." Anderson, 477 U S. at 248.

Al'l reasonable inferences fromthe record nust be drawn
in favor of the non-novant. 1d. at 256. Al though the novant has
the initial burden of denonstrating an absence of genuine issues
of material fact, the non-novant nust then establish the
exi stence of each elenent on which it bears the burden of proof.

J.F. Feeser, Inc. v. Serv-A-Portion, Inc., 909 F.2d 1524, 1531

(3d Gr. 1990), cert. denied, 499 U S 921 (1991) (citing Cel otex

Corp. v. Catrett, 477 U.S. 317, 323 (1986)). Fromthe conpetent

evi dence of record, the pertinent facts as uncontroverted or
construed in a light nost favorable to plaintiff are as follow.
[11. EACTS

Plaintiff is a Mexican-Anmerican. She worked as a
regi stered nurse for GHS- Gsteopathic Inc.-Parkview Hospital
("Parkview') from 1977 until March 1 1995.

On Thursday, February 23, 1995, plaintiff worked the
7:00 a.m-3:00 p.m day shift in the Mental Health Unit ("MU")
with Barbara McCammitt, a Mental Health Technician ("MAT"), and
Birder Harris, the day shift charge nurse. In the norning of
February 23, 1995, Lisa Wal zer, an energency room i ntake worKker,
informed plaintiff that a patient who had attenpted suicide was

comng to the WHU. This patient was brought to the energency



roomat Parkview at 4:37 a.m on February 23, 1995 with cuts on
both wists.’

The patient arrived in the MHU at 10:45 a.m In
accordance with a prearranged rotation, Ms. Harris was assi gned
the first MHU patient of the day shift. Because she speaks
Spani sh, however, plaintiff told Ms. Harris that she would adm t
the patient since he only spoke Spani sh. The patient was
plaintiff's responsibility for the day shift.

Ms. Harris directed Ms. McCamm tt to check the
patient's vital signs and conplete a Record of Personal Property.
Ms. McCammtt noted on this record that the patient had a belt,
but she did not take it fromhim M. MCammtt gave the
patient's vital sign information and Record of Personal Property
to Ms. Harris by 11:00 aam A few mnutes after Ms. McCanmm t
checked the patient, plaintiff entered his room

After interviewi ng the patient for about 30 m nutes,
plaintiff placed himon suicide precaution.?® Plaintiff did not
tell Ms. McCammtt that the patient had been placed on suicide

precautions or otherw se speak wth her at any tinme during the

1. The patient was a 36 year old male. Wiile his nanme is
discernible fromthe record, the parties intentionally refer to
himonly as "the patient” throughout their discovery and briefs.
The court simlarly sees no reason to reveal his nane in this
opi ni on.

2. Suicide Precaution involved a heightened | evel of observation
by MHU staff that was inplenented whenever a physician or nurse
believed a patient was at risk of attenpting suicide.
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shift about the patient. Plaintiff did not review the Record of
Personal Property Ms. McCanmtt had conpl et ed.

Plaintiff noted on the patient's Suicide Precaution
Formthat she first canme into contact with this patient in the
hal | way at 10:45 a.m and checked on himin his bedroomat 11:00
a.m Plaintiff's first entries on this formwere nade at
approximtely 12:00 p.m Plaintiff did not informMs. Harris
that she placed the patient on suicide precaution until she gave
Ms. Harris the patient's Suicide Precaution Form at approximately
1:00 p.m?*® The MHU staff conducted a check of the patient every
15 mnutes from10:45 a.m wuntil 7:15 p.m Plaintiff perforned
each such check from 10:45 a.m through 3:45 p.m The patient's
chart shows that Dr. Brandoff, the treating physician, issued
orders at 1:00 p.m to adm nister antidepressive and
anti psychotic nedi cati ons, however, these orders were not given
to Ms. Harris until 5:00 p.m The nedi cati ons were never
adm ni stered to the patient.

A Par kvi ew Departnment of Nursing Contraband Policy
approved on June 8, 1993 by Patricia Rudzinski, Vice President
for Patient Care Services, provides that a patient "admtted on

safety precautions” is not permtted to retain, inter alia, a

belt. A Parkview Departnent of Nursing Suicide Precaution Form

Gui del i ne bearing an approval date of June 8, 1993 and the

3. Plaintiff states that she did not tell the charge nurse that
she placed the patient on suicide precaution because the charge
nurse "shoul d have al ready known" or "shoul d have assuned" t hat
plaintiff had done so.



signature of Ms. Rudzinski provides that "[s]taff initiating
precauti on nust check off contraband check has been conpleted.”

Plaintiff avers that she was unaware of this Guideline
at the tine and never saw a copy of it prior to her term nation.
Plaintiff does acknow edge she was aware that a staff nenber
initiating suicide precautions was responsi ble for checking to
ensure that the patient had no contraband. She al so acknow edges
her awareness of and access to the actual Suicide Precaution Form
whi ch contains a box to check to confirmthat a contraband search
has been conpleted. Plaintiff initiated a suicide precaution on
the patient, but did not ensure that he had no contraband or
check the box on the Suicide Precaution Formthat a contraband
search had been done.

Plaintiff and Ms. McCammitt conpleted their shift
around 3:30 p.m and were replaced by Karen Lopez, Registered
Nurse ("RN'), and Kelly Bellas, MHT.* Ms. Harris told Ms. Lopez
and Ms. Bellas that the patient was on suicide precaution, but
did not tell themthat he had a belt. Parkview Departnent of
Nursing Policy did not require that further contraband checks be
done at each shift change. 1In the early evening, M. Bellas
overheard the patient say sonething about not wanting to |ive any
| onger, but when she conducted the 7:00 p.m check the patient

was asleep in his bedroom \Wen Ms. Bellas returned for the 7:15

4. Ms. Harris ended her shift as charge nurse during that shift
change, but renained on duty until 7:00 p.m M. Lopez assuned
the responsibilities of charge nurse after the shift change.
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p.m check, she found the patient lying in his bathroomw th a
belt around his neck. The patient was reported dead sonetine
bet ween 7:30-8:00 p. m

On Friday, February 24, 1995, plaintiff, Ms. McCammtt,
Ms. Harris, Ms. Lopez and Ms. Bellas were all suspended pendi ng
an investigation of the patient's suicide. Al so on February 24,
1995, Ms. Rudzinski, Dawn Benner, Nurse Manager of Mental
Heal t h®>, Jennifer Brown, Vice President of Human Resources and
Sandra Sacks, Esquire, R sk Manager, net to discuss howto
proceed with the investigation. They decided that the MHU staff
menbers who were working in the MHU during the patient's stay
shoul d be i ntervi ewed.

Ms. Benner, Ms. Rudzinski and Ms. Sacks then proceeded
together to interview plaintiff, Ms. McCammtt, Ms. Harris, M.
Lopez and Ms. Bellas.® On February 24, 1995, plaintiff was
interviewed by Ms. Benner, M. Rudzinski and Ms. Sacks. M.
Rudzi nski asked a majority of the questions. Plaintiff was not

asked about her national origin.’

5. M. Benner's title has recently been changed to C i nical
Director of Behavioral Health Services.

6. Plaintiff asserts that Ms. Harris was not interviewed unti
after a decision to termnate plaintiff was nade on February 28,

1995. In so doing, plaintiff mscharacterizes the deposition
testinony of Ms. Harris. It appears that Ms. Harris was
guestioned on March 1, 1995. It is uncontroverted, however, that

Ms. Harris was al so interviewed and asked nunerous questions
regardi ng the suicide by Ms. Rudzinski, M. Sacks and Ms. Benner
on February 24, 1995.

7. Plaintiff asserts that Ms. Benner nade no notes of the
(continued...)



On Monday, February 27, 1995, Ms. Benner, M.
Rudzi nski, Ms. Sacks, Ms. Brown and Patricia MLaughlin,
Assi stant Vice President for Patient Care Services, net for
several hours to discuss each MHU staff nenber's involvenent in
the patient suicide. The entire group concluded that plaintiff,
Ms. McCammtt, Ms. Harris, Ms. Lopez and Ms. Bellas should all be
term nated. Later on February 27, 1995, M. Benner, M.
Rudzi nski, Ms. Sacks, Ms. Brown and Ms. MLaughlin net with
Ernest Perilli, Vice President for Operations, and Bernadette
Mangan, President. M. MLaughlin nmade the recommendati on that
all five enployees be termnated. M. Mangan wanted to reexam ne
each enpl oyee's involvenent in the incident before inposing
di scipline.?®

On February 28, 1995, Ms. Benner, M. Rudzinski, M.
Sacks, Ms. Brown, Ms. McLaughlin, M. Perilli and Ms. Mangan net

to deci de what discipline should be inposed. This group again

7. (...continued)

interviews. The actual evidence of record is only that M.
Benner did not "keep" notes of the interviews. M. Rudzinski
made notes which she di scarded when the investigation was

conpl eted. M. Sacks nmade and preserved notes of the interviews
whi ch were reviewed by the group at subsequent neetings.

8. Defendant asserts that Ms. Mangan proposed that the final

eval uation focus on any violations of hospital policies or
procedures based upon advice from M chell e Vol pe, the CEO of M.
Sinai Hospital, with whom Ms. Mangan consul ted and who had no
know edge of the identities or ethnicity of the Parkview

enpl oyees involved. There is, however, no conpetent evidence of
record to establish this. No testinony or affidavit of M.
Mangan to this effect was presented. The only evidence presented
on this point is the hearsay testinony of M. Pirelli as to what
he was told by Ms. Mangan regardi ng advice from Ms. Vol pe.
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revi ewed and conpared each MHU staff nenber's conduct. They
determ ned that plaintiff and Ms. McCamm tt shoul d be term nated
because they were nost cul pable. They concluded that the others
deserved | esser discipline because they were | ess cul pable.

Consistent with his contenporaneous notes of the final
neeting, M. Perilli explained the reasons for the final
di sciplinary decisions. He stated that the group concluded M.
McCammitt should have initiated precautions but did not, and that
plaintiff initiated precautions and then did not follow through
to ensure the patient had no contraband as she shoul d have
pursuant to hospital policy. They concluded that the other three
enpl oyees justifiably assumed that plaintiff did a proper
contraband check when she initiated precautions and that they
were not required to conduct further checks. M. Brown, who al so
kept contenporaneous notes, simlarly explained that the group
concluded that plaintiff and Ms. McCammtt were "nost cul pable or
nost responsi ble for what had happened.” M. MLaughlin
initially felt that all five MHU staff nenbers shoul d be
term nated, but ultimately joined in the decision of the other
group nenbers.

On March 1, 1995, plaintiff and Ms. McCanmtt were
termnated. M. Benner and Ms. Brown told plaintiff she was
being termnated for violating Parkview policy and procedure.

Ms. Benner and Ms. Brown told Ms. McCammtt she was being
termnated as a result of her role in the events |leading to the

patient's suicide.



Ms. Brown told plaintiff that this would not have
happened "if it wasn't for the Spanish | anguage.” Plaintiff
"didn't really know what [Brown] neant," but felt she was being
sarcastic or deneaning. M. Brown explains that she was nerely
responding to plaintiff's lament that she only took the patient
because he spoke Spanish. M. Brown told plaintiff that this was
unfortunate but that once she took the patient, she was
responsi ble for him

Plaintiff's D sciplinary Action Form states that she
was term nated because she "conpl eted nursing adm ssion
assessnent on [patient] and failed to ensure that all contraband
had been renoved after initiating suicide precautions on
[patient].” M. MCammtt's Disciplinary Action Form i ndi cates
that she was discharged for failing to renove the patient's belt
when he was adm tted and not ensuring that it had been renoved
when he was pl aced on suicide precautions.

Shortly after her termnation, plaintiff asked M chel e
Arabia, a MHU technician, Mriam Silverstein, a nurse, and
anot her staffer, Gail Schossler, for copies of any policies they
had regardi ng suicide precautions. M. Silverstein gave
plaintiff a copy of the Contraband Policy. M. Arabia gave
plaintiff a copy of a blank Suicide Precaution Form M.
Schossl er gave plaintiff a copy of a conpleted Suicide Precaution
Form None of the three provided a copy of the Suicide

Precauti on Form Qui del i ne.



Plaintiff was asked if she could point to any conduct
by persons involved in the term nation decision which evinced a
bi as agai nst Mexi can- Aneri cans.

Plaintiff stated that at the interview on February 24,
1995, Ms. Rudzinski and Ms. Benner "were just kind of |ooking at
each other"” and "it just seened strange" that Ms. Rudzinski tried
to get plaintiff to say she was responsi ble for the deceased
patient during her shift. Plaintiff acknow edges, however, that
she was in fact responsible for the patient during her shift.

Plaintiff states that she believes Ms. Rudzi nski
focused the investigation on plaintiff because of her national
origin. This belief is based on "just her deneanor"” and "just a
| ook" she had. Plaintiff acknow edged that she is "kind of
sensitive" about the way people | ook at her and gets a "feeling"
that sone people | ook "funny" at her because of her national
origin.

Plaintiff also responded that at sonme unspecified tine
in the past Ms. Benner expressed her dislike of mariachi nusic
while a mariachi band was playing on a television set in a
hospital office. Plaintiff also recounted that Ms. Benner denied
plaintiff's request to split her shift on January 1, 1994 upon
advi ce of Pat MLaughlin that adm nistrative policy prohibited
such shift splitting although plaintiff had covered part of a
shift for a colleague on Labor Day of 1993. Plaintiff
acknow edged in her deposition that an enployee filling in for

her could have been entitled to overtine pay.
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Wi | e acknow edging that Ms. McCanmitt felt her
termnation was justified, plaintiff expresses a belief that M.
McCammitt was actually termnated to allow defendant to fire
plaintiff because of her national origin. She bases this belief
on "general feelings."

Plaintiff believes that the decisionmakers were "nore
or less kind of making a nountain out of a nolehill"” and that
her conduct was not as cul pable as the three enpl oyees who were
suspended. Plaintiff responded "yes" when asked if she thought
the three enpl oyees who were suspended shoul d have been
term nated and testified that she would not now believe she was a
victimof discrimnation if all five individuals involved had
been fired. Plaintiff also responded "yes" when asked if the
actions or inaction of the suspended enployees with regard to the
patient could fairly be characterized as "a judgnent call."

V. DI SCUSSI ON

Plaintiff's Title VI, PHRA and 8 1981 clains w il be
addressed collectively as the sane standards and anal ysis are

applicable to each. See Gonez v. Allegheny Health Serv., Inc.,

71 F.3d 1079, 1083-84 (3d Cr. 1995), cert. denied, 116 S. C

2524 (1996) (Title VIl and PHRA); Giffiths v. G gna Corp., 988

F.2d 457, 469 n.10 (3d Gr.), cert. denied, 114 S. C. 186 (1993)

(sane); Weldon v. Kraft, Inc., 896 F.2d 793, 796 (3d Cir. 1990)

(Title VI1 and 8§ 1981).
As this is a case of alleged disparate treatnent,

plaintiff's claimw ||l be analyzed under the MDonnel

11



Dougl as/ Bur di ne franmeworKk. See St. Mary's Honor Center v. Hicks,

509 U. S. 502, 506 (1993); Gonez, 71 F.3d at 1084.
Plaintiff has the initial burden of establishing a

prima facie case of enploynent discrimnation. Fuentes v.

Perskie, 32 F.3d 759, 763 (3d Gr. 1994). Once plaintiff does
so, the burden shifts to the defendant to articulate a legitimte
nondi scrim natory reason for the adverse enpl oynent deci sion.

Hi cks, 509 U S. at 507; Fuentes, 32 F.3d at 763; Josey v. John R

Hol | i ngsworth Corp., 996 F.2d 632, 638 (3d Gr. 1993). The

plaintiff may then discredit the enployer's articul ated reason
and show that it was pretextual fromwhich a factfinder may infer
that the real reason was discrimnatory. H cks, 509 U.S. at 508;
Fuentes, 32 F.3d at 763; Josey, 996 F.2d at 638. To do so, the
plaintiff nust present evidence denonstrating such weakness,
inplausibility, inconsistency, incoherence or contradictions in
the legitimte reason proffered by the enpl oyer that a reasonable
factfinder could conclude the reason is incredible and unworthy

of beli ef. Fuentes, 32 F.3d at 364-65; Ezold v. Wld, Bock

Schorr & Solis-Cohen 983 F.2d 509, 531 (3d Cr. 1992), cert.

deni ed, 510 U. S. 826 (1993).

Wiere plaintiff clainms her termnation was the result
of discrimnatory discipline, she nust show that (1) she is a
menber of a protected class, (2) the m sconduct in which she
engaged was conparable in seriousness to m sconduct of enployees
outside the protected class, and (3) the discipline inposed on

her was nore severe than that inposed on those other enpl oyees.
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Cook v. CSX Transp. Corp., 988 F.2d 507, 511 (4th Cir. 1993);

Sado v. Leland Memi| Hosp., 933 F. Supp. 490, 493 (D.Mml.), aff'd,

103 F. 3d 120 (4th Gr. 1996); Shirley v. Janes R ver Corp., 1996
W. 250044, *3 (D. Del. April 11, 1996); Stinson v. Delaware River

Port Auth., 935 F. Supp. 531, 539-40 (D.N. J. 1996); Brown v.

West i nghouse Savannah River Corp., 928 F. Supp. 1168, 1172-73

(S.D. Ga. 1996), aff'd, 110 F.3d 799 (11th Gr. 1997). See also
EEQC v. Brown Painting Co., 752 F. Supp. 687, 689 (E.D. Pa. 1990)

(to establish prima facie disparate treatnent case plaintiff nust
show protected enpl oyee was disciplined nore severely than
simlarly situated non-protected enpl oyees).

Def endant contends that plaintiff cannot establish a
prima facie case since unlike the suspended enpl oyees, she
vi ol ated hospital policy and as Ms. McCammitt, a non-hispanic
enpl oyee, was al so terninated. ®

Plaintiff's personal belief is not sufficient to create
a genui ne issue of material fact concerning differential

treatnment. Sharon v. Yellow Freight System lInc., 872 F. Supp.

839, 847 (D. Kan. 1994), aff'd, 107 F.3d 21 (10th Cr. 1997).

9. In a footnote in her brief, plaintiff states that despite a
seem ngly hispanic surnane, Ms. Lopez is not hispanic.

Statenents in briefs, of course, are not evidence. Mbreover,
there is no evidence of record that any deci si onnaker knew Ms.
Lopez was not hispanic or even that plaintiff was. M. Mangan
avers w thout contradiction that she did not even know any of the
enpl oyees under investigation. Nevertheless, the court wll
assune in assessing the pending notion that plaintiff was the
only hispanic of the five enployees disciplined and that the
deci si onmakers were aware of this.

13



It is uncontroverted that it was plaintiff who initiated suicide
precautions and then failed to ensure that the patient had no
contraband or to check off on the patient formthat a contraband
search had been done. It is uncontroverted that plaintiff had
primary responsibility for the patient fromthe tinme of his

adm ssion to the MHU and throughout her shift. There is no

evi dence that any other MHU enpl oyee, protected or unprotected,
vi ol ated pertinent Parkview policy or procedure and was treated
nore leniently. Plaintiff has not shown that defendant treated
non- menbers of her protected class nore favorably.

Plaintiff has simlarly failed to produce sufficient
evidence to discredit defendant's proffered reason for
term nating her or to show that discrimnation was nore |ikely
than not a determnative factor in the term nation decision. See
Fuentes, 32 F.3d at 764; Josey, 996 F.2d at 638.

It is uncontroverted that: plaintiff had
responsibility for the deceased patient upon his adm ssion to the
WMHU; plaintiff initiated suicide precautions; the person who
initiates such precautions is required to check for contraband,
there is a box on the patient formin which to note that such a
check has been conpleted; plaintiff nade entries on this form but
did not place a checkmark in that box; hospital policy prohibits
a suicidal patient fromhaving a belt; plaintiff did not

physically determine if the patient had a belt or other
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contraband; *° and, a few minutes before plaintiff's interview of
the patient which resulted in initiation of precautions, M.
McCammitt noted on an official Record of Personal Property that
the patient had a belt.

Plaintiff expresses the belief that the Suicide
Precauti on Form Cui deli ne dated June 8, 1993 was actually a post-
termnation fabrication to justify her firing. Plaintiff bases
this belief on her stated ignorance of the CGuideline and the fact
that she did not receive a copy of it in response to her requests
of Gail Schossler, Mchelle Arabia and Mriam Sil verstein.

A plaintiff may not avert sunmary judgnent nerely by
expressing a belief that damagi ng docunents are forged or fake.

US. v. Binzel, 907 F.2d 746, 749 (7th G r. 1990); Sanders v.

Rockl and County Corectional Facility, 1995 W. 479445, *3

(S.D.N. Y. Aug. 14, 1995). See also Morpurgo v. U S., 437 F.

Supp. 1135, 1137 (S.D.N. Y. 1977). A jury could not reasonably
find that defendant fabricated and predated by al nost two years

the Suicide Precaution Form Guideline fromthe fact that

10. Plaintiff acknow edges that she did "not officially conduct
a contraband check"” or physically pat the patient to determne if
he had a belt or any other contraband under his clothing, but
states that she did observe that the patient "only canme up with
the clothes on his back.”™ It is evident that sone physical check
IS necessary to determne if a patient has a belt under a
sweater, sweatshirt or other clothing or, indeed, a razor or
knife in a pocket.

11. The court assunmes to be true plaintiff's statenent that she
did not reviewthis Record. It is nevertheless evidence from
whi ch an enpl oyer could quite reasonably conclude that the
patient had a belt when plaintiff initiated suicide precautions.
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plaintiff does not recall seeing it or that it was not produced
for plaintiff by a technician, nurse and staffer when asked for
any suicide precaution policy they had in their possession. Two
of the three enpl oyees did not produce a copy of the Contraband
Policy, the authenticity of which is uncontested. Moreover,
plaintiff had the actual Suicide Precaution Formw th a space
clearly provided to note the conpletion of a contraband check and
was admttedly aware of the policy that a nurse initiating
precautions was responsible for ensuring the patient had no
cont r aband.

Plaintiff's "general feeling" that defendant term nated
anot her enpl oyee to justify discrimnating against her is
insufficient to discredit defendant's nondi scrimnatory

expl anation. See Miney v. Great Bend Packaging Co., Inc., 783 F.

Supp. 563, 574 (D. Kan. 1992) (plaintiffs' "feeling" they are
victinms of racial discrimnation fails to denonstrate materi al
i ssue of fact).

Plaintiff's opinion that her involvenent in the suicide
did not warrant her termnation is not the issue. Billet v.

CIGNA Corp., 940 F.2d 812, 827 (3d Cir. 1991) (enployee's

di sagreenment with adverse deci sion does not denonstrate pretext).
It is the enployer's belief that plaintiff's conduct was nore
cul pabl e than that of the MHU enpl oyees who were not term nated
that is inportant.

An enployer's decision to term nate an enpl oyee, even

if unwi se, unfounded or unfair, is not actionable unless the
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deci sion was notivated by invidious discrimnation. See Billet,

940 F.2d at 825 (in assessing whether enployer's articul at ed
di ssatisfaction with plaintiff's job performance was pretextua
"[plaintiff's] view of his performance is not at issue; what

matters is the perception of the decision maker"); Billups v.

Met hodi st Hosp. of Chicago, 922 F.2d 1300, 1304 (7th Cr. 1991)

(inquiry regardi ng genui neness of enpl oyer's nondiscrimnatory
reason for termnating plaintiff "is limted to whether the

enpl oyer's belief was honestly held"); Holder v. City of Raleigh,

867 F.2d 823, 829 (4th G r. 1989) ("A reason honestly descri bed
but poorly founded is not a pretext”) (citation and internal

quotations omtted); H cks v. Arthur, 878 F. Supp. 737, 739 (E.D

Pa. 1995)) (ill-informed or ill-considered decision not
pr et extual where enpl oyer gave honest explanation for

termnation), aff'd, 72 F.3d 122 (3d Cir. 1995); Doyle v. Sentry

Ins., 877 F. Supp. 1002, 1009 n.5 (E.D.Va. 1995) (it is

perception of decisionmaker that is relevant); Oisakwe v.

Marriott Retirenent Communities, Inc., 871 F. Supp. 296, 299

(S.D. Tex. 1994) ("Even where an enployer wongly believes an
enpl oyee has viol ated conpany policy, it does not discrimnate in
violation of Title VIl if it acts on that belief.") (enphasis in
original).

Accepting as accurate plaintiff's version of M.
Brown's coment about the Spanish | anguage t he neani ng of which
plaintiff "didn't really know," this is sinply insufficient to

show that Ms. Brown was notivated by a bias agai nst Mexi can-
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Americans. See Ross v. Arcata G aphics Co., 788 F. Supp. 1298,
1303 (WD.N. Y. 1992) (anbiguous remark to enpl oyee regardi ng her
national origin insufficient to show enployer notivated by
national origin in discharging her). M. Brown's testinony that
she told plaintiff regardless of the reason she accepted the
patient, he was her responsibility is uncontroverted. Simlarly,
plaintiff's feeling that Ms. Rudzi nski had sonme discrimnatory
ani mus because of an unspecified "l ook" and "deneanor" is not
sufficient to show the requisite discrimnatory intent. See
Money, 783 F. Supp. at 574.

Even putting aside the | ack of any evidence as to when
the cormment was nmade, one cannot reasonably concl ude that Ms.
Benner was notivated by sone discrimnatory aninus toward
Mexi can- Ameri cans from her expression of distaste for mariachi
music. It sinply does not follow that sonmeone who dislikes pol ka
nmusi ¢ bears sone ani nus toward Polish-Americans, that sonmeone who
di sdai ns Cal ypso nusic is biased agai nst West |ndians, that
soneone who abhors the cancan is prejudi ced agai nst persons of
French ancestry or that sonmeone who finds sitar nusic distastefu

harbors ill will toward those of I|ndian extraction. See Wbrl ds

v. Thermal Industries, Inc., 928 F. Supp. 115, 121 (D. WMass.

1996) (even racial comments made in plaintiff's presence
insufficient to support inference decision to term nate was
racially notivated absent evidence connecting coments with

termnation); Herron v. Allegheny Gen. Hosp., 1996 U S. Dist.

LEXI S 19847, *29-30 (WD. Pa. Sept. 23, 1996) (discrimnatory

18



raci al animus cannot be inferred fromremark about "gang"” synbol

on African-Anerican plaintiff's arm; WIllians v. United Parce

Serv., Inc., 1994 W. 517244, *6 (N.D. 1ll. Sept. 20, 1994)

(wi thout showi ng enpl oyer actually relied on racial stereotypes
i n maki ng enpl oynent deci sion, even derogatory racial coments
insufficient to sustain discrimnation claim, aff'd, 51 F.3d 276

(7th Gr. 1995); Betts v. MCaughtrey, 827 F. Supp. 1400, 1405

(WD. Ws. 1993) (censorship of African-Anmerican rap mnusic cannot
be equated with discrimnation agai nst African-Anericans), aff'd,
19 F.3d 21 (7th Gr. 1994).

Mor eover, Ms. Benner was only one of seven people
involved in the review of the patient's suicide. There is no
evi dence that she provided any false material information, |et
al one any which affected the unani nous decision. |ndeed,
plaintiff essentially relies on the facts as determ ned by
def endant to argue that she was no nore cul pable than the other

enpl oyees and did not deserve to be discharged. See Bl anding v.

Pennsyl vania State Police, 12 F.3d 1303, 1308 (3d G r. 1993)

(even m srepresentation of facts in report of investigating

enpl oyee who harbored racial bias against plaintiff insufficient
to show pretext absent evidence such m srepresentations affected
term nation decision). Simlarly, one cannot reasonably infer
ethnic aninmus or bias from M. Benner's refusal to allow
plaintiff to split her shift fourteen nonths prior to her

term nation upon advise froman adm nistrator that this practice

was not permtted.
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V. CONCLUSI ON

There is no evidence that any hospital enployee
initiating safety precautions and failing to confirmthe absence
of contraband on a patient who commtted suicide received | esser
discipline than plaintiff. Plaintiff has not shown that she was
di sci plined nore harshly than others not in the protected class
who engaged in equal ly egregi ous or conparabl e conduct.

Plaintiff has not presented evidence of such weakness,
i nplausibility, incoherence or inconsistency in defendant's
stated reason for the term nation reasonably to permt a finding
that the reason is unworthy of credence. A reference to the role
pl ayed by linguistics in the assignnment of the deceased pati ent
to plaintiff, a negative comment at sone unspecified tinme about
mariachi nmusic, a refusal to permt shift-splitting on a holiday
fourteen nonths earlier, soneone's "l ook" and plaintiff's
"general feelings" do not anpbunt to evidence from which one
reasonably coul d conclude that plaintiff was nore |ikely than not
term nated because of her national origin.

Ajury sinmply could not reasonably find by a
preponderance of the evidence on the record presented that
plaintiff's national origin was a notivating or determ native
factor in the decision to term nate her

Accordingly, defendant's notion wll be granted. An

appropriate order wll be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LUZ MARI A ROBERTS : ClVIL ACTI ON
V. :
GHS- OSTECOPATHI C, | NC. - :
PARKVI EW HOSPI TAL : NO 96-5197
ORDER

AND NOW this day of June, 1997, upon
consi deration of defendant's Mtion for Sunmary Judgnent and
plaintiff's response thereto, consistent with the acconpanying
menorandum | T IS HEREBY ORDERED that said Mtion is GRANTED and
JUDGMVENT is ENTERED in the above case for defendant and agai nst

plaintiff.

BY THE COURT:

JAY C. WALDMAN, J.



